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PETITION FOR REHEARING 


On June 2, 1976, this Court reversed the grant of a 
Preliminary Injunction by Charles H. Tenney, Judge, 


United States District Court for the Southern District of 


New York. Burgess, because of a very material error in this 
Court's opinion of June 2, 1976, hereby petitions for 


rehearing. 


Basic Facts 


No more succinct statement of the basic facts can be 
made than is found in this Court's opinion of June 2, 1976, 
which, for convenience, is set out below. 


"Munters, licensee of patents on a filling 
material used in cooling equipment, granted an 
exclusive sub-license to Buffalo Forge, designer 
and manufacturer of evaporative coolers, for use 
of the fill in evaporative coolers of gas turbines 
of stated capacities. Burgess, manufacturer of 
complete cooling systems including evaporative 
coolers, a purchaser of the fill from Munters for 
other uses, sought to use the fill in applications 
similar to that of Buffalo Forge, and threatened 
antitrust litigation. In a declaratory judgment 
action by Munters against Buffalo Forge and Burgess, 
Burgess sought and obtained a preliminary injunction 
in the United States District Court for the Southern 
District of New York, Charles H. Tenney, Judge, 
permitting its proposed use of the fill pendente 
lite on posting of a $25,000 bond." 


Buffalo Forge appealed from the entry of the Preliminary 
Injunction by Judge Tenney. This Court in examining the 
propriety of the entry of that injunction stated that the 
trial court had properly applied the two-pronged test approved 
by the Second Circuit for issuance of a preliminary injunction. 
That test is whether: 

1. serious questions of law presenting fair 


ground for litigation are present; and 


2. the balancing of the equities indicates 
that the equities tip decidedly in favor of pre- 
liminary relief for the moving party. 

This Court found the first part of the test to be 
satisfied--namely, that fair grour for litigation were 
presented--but believed that the equities when balanced did 
not tip decidedly in favor of Burgess. However, the Court had 
a clearly erroneous understanding of the effect of the Preliminary 
Injunction and a reexamination of the second part of the test 


should be made. 


The Preliminary Injunction did not, as stated, foreclose the 
enjoined party, Buffalo Forge, from offering its equipment 


to potential customers. nae 


In its June 2 opinion, this Court observed: 


“Moreover, the injunction will cause a loss of 
possible business and goodwill to Buffalo Forge, 
which invested some $128,000 in development of 
this use for the fill in cooperation with Munters, 
and which under the injunction loses the oppor~ 
tunity to ofters [sic] its equipment to the four 


purchasers and other prospective users, including 


Burgess, during a substantial portion of the period for 1 
which it is licensed." (Opinion, p. 3, emphasis added.) 


lauffalo Forge has also deliberately led this Court to erroneously 
conclude that Buffalo Forge "invested same $128,000 in development of 
this use for the fill” (Opinion, p. 3, emphasis added). The language 
Wehis use" refers to use of the fill in evaporative air coolers for gas 
turbine engines. Buffalo Forge knew when it filed its brief on this 

that such was simply not the truth. Its chief engineer of the Air 

Handling Division, Robert Jorgensen, had testified when asked about the 
$128,000 figure: 

"How much of the research or experimentation that you, Buffalo 

Forge had conducted, with respect to the use of Munters Media in 

evaporative coolers can be said to be useful only in connection 

with evaporative coolers that have application to cooling air for 

gas turbines?” 
He answered: 

"Well, I would say samewhere between 25 and 50 percent. I don't 

know the exact figure”. (Jorgensen Deposition, March 15, 1976, 

p. 101-102) 


wie 


The injunction did not serve to prevent Buffalo Forge from 
offering its equipment to any potential purchaser. It had 
that right before and after the injunction. The injunction 
simply required that Buffalo Forge and Munters permit Burgess 
to acquire fill for all uses. It therefore created a pro- 


competitive environment because after entry of the injunction 


both Buffalo Forge and Burgess could offer equipment employing 


the fill to customers including the four Burgess purchasers 
and other prospective users. Stated differently, the injunc- 
tion did not enjoin Buffalo Forge from competition in any 
respect, it simply permitted Burgess to compete with Buffalo 
Forge and both were entitled to offer their equipment to any 
customer during the duration of the injunction. Because the 
Court's understanding of the Preliminary Injunction is com- 
pletely opposite to its actual effect, Burgess requests the 
Court to reevaluate and rebalance the equities. This Court's 
reversing of the entry of the Preliminary Injunction effectively 
denies Burgess the right to compete with Buffalo Forge 
because it cannot now obtain the material which it needs to 
manufacture its equipment which competes with the Buffalo 
Forge equipment. Thus, the Court's Opinion rather than 
creating competition between Buffalo Forge and Burgess, as 


was intended, actually restrains competition between them. 


Conclusion 
The Court is asked to again balance the equities in the 


above cause because when it initially performed this task it 


misunderstood a very material fact. When the facts are 


properly understood and applied to the scale, this Court, it 


is urged by Burgess, will find the equities tipped decidedly 


in its favor and affirm the Trial Court's entry of the 


Preliminary Injunction. 
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